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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Phoenix Solutions, Inc., CASE NO. CV 08-984 MRP (SSx)
Plaintiff, STATEMENT OF
UNCONTROVERTED FACTS AND
VS. CONCLUSIONS OF LAW

The DirecTV Group, Inc.,

Defendant.

Plaintiff Phoenix Solutions, Inc. (“Phoenix”) brought this patent infringement
action against Defendant The DirecTV Group, Inc. (“DirecTV”) for infringement of
patents relating to speech processing technology. Phoenix alleged that DirecTV’s
operation of a natural language interactive voice response system infringes six
claims of four U.S. patents. The Court granted Defendant DirecTV’s Motion for
Summary Judgment of Noninfringement on September 30, 2009. The Court ordered
DirecTV to prepare a revised Statement of Uncontroverted Facts and Conclusions of

Law and allowed Phoenix an opportunity to object.

After careful review of the parties’ statement and objections, the Court adopts

the following statements of uncontroverted facts and conclusions of law.
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UNCONTROVERTED FACTS

1. The parties have not challenged either venue or this Court’s

jurisdiction.

2. The Court has subject matter jurisdiction under 28 U.S.C. § 1338(a).

3. This District is a proper venue for this infringement dispute under 28
U.S.C. § 1400(b).

4. U.S. Patent No. 6,615,172 issued on September 2, 2003. U.S. Patent
No. 6,615,172, Ex. A.'

5. U.S. Patent No. 7,139,714 issued on November 21, 2006. U.S. Patent
No. 7,139,714, Ex. C.

6. U.S. Patent No. 7,225,125 issued on May 29, 2007. U.S. Patent No.
7,225,125, Ex. B.

7. U.S. Patent No. 7,050,977 issued on May 23, 2006. U.S. Patent No.
7,050,977, Ex. D.

8. Claim 1 of U.S. Patent No. 6,615,172 reads:

A speech query recognition system comprising;:

a continuous speech recognition engine for generating recognized
words taken from an articulated speech utterance;

a natural language engine configured [for| (%eng:ratin_g a first linguistic
analysis of said recognized words, including an 1dentification of any word
phrases present in said recogmze(f words;

a query formulation engine adapted to convert said recognized words
and said word phrases into a structured query suitable for locating matches
for said articulated speech utterance;

wherein said first linguistic analysis is used to identify a candidate set
of potential matches for said speech utterance;

said natural language engine further being configured for:

! Throughout the brief, “Ex.” denotes DirecTV’s exhibits attached to the first
Declaration and Supplemental Declaration of David A. Sergenian.
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(i) generating one or more second linguistic analyses of words
contained in said candidate set of potential matches; and

(i1) comparing said first linlguistic analysis with each of said one or
more second linguistic analyses to identify a best match for said speech
utterance in real time.

U.S. Patent No. 6,615,172, Ex. A.
9. Claim 1 of U.S. Patent No. 7,139,714 reads:

A method of performing recognition of a speech utterance at a network server
system comprising the steps ot:

a) evaluating an amount of computing resources available at the
network server system for performing speech recognition operations on
speech related data;

b) specifying a first set of speech recognition operations to be
performed by the network server system on said speech related data in
response to step (a);

c) receiving first speech data through a communications interface of
the network server system, said first speech data being associated with a
partial recognition of the speech utterance completed by a client device;

_d) completing recognition of the speech utterance using software
routines executing at the network server system which implement said first
set of speech recognition operations.

U.S. Patent No. 7,139,714, Ex. C.
10. Claim 19 of U.S. Patent No. 7,139,714 reads:

A system for performing recognition of a speech utterance at a network
server system comprising:

. a? first routine adapted to evaluate an amount of computing resources
available at the network server system for performing speech recognition
operations on speech related data;

[b)] wherein a first set of speech recognition operations are performed
E)y) the network server system on said speech related data in response to step
a);

¢) a second routine ada;l)_lted to receive first speech data through a
communications interface of the network server system, said first speech data
being associated with a partial recognition of the speech utterance completed
by a client device;

d) a third routine adapted to complete recognition of the speech
utterance based on said first set of speech recognition operations.

-
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U.S. Patent No. 7,139,714, Ex. C.
11. Claim 1 of U.S. Patent No. 7,225,125 reads:

A method of optimizing recognition of a speech utterance from a user with a
distributed speech processing system comprising the steps of:

(a) training one or more speech recognition models for recognizing
speech utterances in a first natural language in a first training operation;

wherein said speech recognition models are implemented as part of a
fipeeg:h recognition engine executing on a network server system of the
istributed speech processing system;

wherein said first training operation is based on samples of speech
from a group of persons employing said first natural language and which are
communicated over a network to the distributed speech processing system
from geographic regions served by the distributed speech processing system,
such that said speech recognition models are derived and constituted at least
in part at said network server system;

wherein recognition of speech utterances during a speech recognition
process is optimized for a.geogre%phlc region by using one or more speech
models which include variants of words to be uttered by users of the

distributed speech processing system;

(b) configuring a set of speech recognition operations to be performed
by the network server system based on computing resources available to such
system.

U.S. Patent No. 7,225,125, Ex. B.
12.  Claim 21 of U.S. Patent No. 7,225,125 reads:

A speech processing system for recognizing a speech utterance from a user
comprising;:

(a) speech recognition engine;

wherein said speech recognition engine executes on a network server
system of a distributed speech processing system;

(b) one or more speech recognition models useable by the speech
recognition engine for recognizing speech utterances in a first language;

wherein said one or more speech recognition models have been trained
to include additional samples of speech from a group of persons employing
said first language that have provided such additional samples over a network
to the distributed speech processing system from geographic regions served
by the distributed speech processing system such that said speech recognition
models are derived and constituted at least in part at said network server
system,;
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further wherein recognition of speech utterances by the speech
recognition engine is optimized for a geographic region by using one or more
zpeeph models which include variants of words to be uttered by users of the
istributed client-server system;

(c) configuring a set of speech recognition operations to be performed
by the network server system for recognizing said speech utterances based on
computing resources available to such system.

U.S. Patent No. 7,225,125, Ex. B.
13. Claim 1 of U.S. Patent No. 7,050,977 reads:

A speech-enabled internet website operating on a server computing system
and comprising;:

_ arecelving routine executing on the server computing system for
receiving speech data associated with a user speech-based query, said speech
data being characterized by a data content that is substantially inadequate by

itsgllf for permitting recognition of words articulated in said speech query;
an

a speech recognition routine executing on the server computing system
for completing recognition of said speech query using said (sipeech data and
said data content to generate a recognized speech query; an

. aweb page having a list of items, at least some of said list of items
being selectable by a user based on said recognized speech query;

wherein signal processing functions required to generate said
recognized speech query can be allocated between a client platform and the
server computing system as needed based on computing resources available
to said client platform and server computing system respectively.

U.S. Patent No. 7,050,977, Ex. D.

14.  Phoenix’s asserted patent claims encompass speech recognition
systems, speech recognition methods, and speech-enabled websites. For example,
the asserted claims include the following elements:

e ‘“aspeech recognition engine executing on a network server system” (‘125
Patent, claim 1%;

e “distributed speech processing system” (id.);

o “conﬁ%(uring a set of speech recognition operations to be performed by the
network server system based on computing resources available to suc
system” (id.);

e “a continuous speech recognition engine” (‘172 Patent, claim 1);

e “afirst linguistic analysis” (id.);

-
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e “completing recognition of the speech utterance using software routines
executing at the network server system” (‘714 Patent, claim 1);

e “areceiving routine executing on the server computing system for
receiving speech data” (‘977 Patent, claim 1);

e “completing recognition” (id.); and
e “signal processing functions required to %enerate said recognized speech
p

query can be allocated between a client platform and the server computing
system as needed based on computing resources available” (id.).

Exs. A-D.

15.  Phoenix alleges direct infringement of U.S. Patent Nos. 6,615,172,
7,139,714, 7,225,125, and 7,050,977 by DirecTV’s “operating (and/or directing and
causing third parties to operate) an IVR [interactive voice response] system.” Ex.
E, Amended Complaint, passim. Phoenix does not allege indirect infringement.

16.  Phoenix accuses DirecTV of establishing and operating a “website and
a number of customer support lines . . . that employ a natural language interactive
voice response (IVR) system.” Id. at § 7. Together, these are referred to as the
“Accused Technology.”

17. The Accused Technology works as follows. When a customer calls a
DirecTV, Inc. toll-free number, the telephone company routes the call to West
Interactive Corporation (“West”). West’s voice response unit (“VRU”) answers the
call and sends the audio to the speech recognition server to perform speech
recognition. Declaration of Craig Webster (“Webster Decl.”), 9 4.

18.  West and its vendors, without input from The DirecTV Group, Inc. or
DirecTV, Inc. (collectively referred to herein as “DirecTV”), are responsible for
choosing, configuring, and operating the architecture, hardware, and speech
recognition software relating to the Accused Technology. Webster Decl., §9 6-10;
Declaration of Michael Uhlenkamp (“Uhlenkamp Decl.”), 99 5-8.

19.  West uses hardware and software from various vendors, including

Nuance Communications, Inc., (“Nuance”), which provides the speech recognition

-5-
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software. Webster Decl., 9 8.

20. The Accused Technology resides at West, not DirecTV. Webster
Decl., § 13; Uhlenkamp Decl., § 10.

21.  DirecTV had no role in choosing or configuring West’s architecture,
hardware, or any of the speech recognition software that is part of the Accused
Technology. Webster Decl., 9 6-10; Uhlenkamp Decl., ] 5-8.

22.  DirecTV does not have access to the Accused Technology.
Uhlenkamp Decl., 4 11.

23.  DirecTV, Inc. has out-sourced IVR Services to West for many years.
Uhlenkamp Decl., § 3. In the early years, West provided IVR services to DirecTV
customers that included only touch tone functionality. /d. Later, West provided
IVR services that included touch tone and limited directed dialogue functionality,
but not natural language capability. /d. In April 2006, West added a form of
natural language technology to process some of DirecTV’s customers’ calls. Id.
This natural language technology allows customers to respond to an open-ended
prompt that asks customers to state the reason for their call. Id.

24.  West has been providing IVR services to DirecTV, Inc. customers
since 1995 through a series of agreements, the latest of which was signed in 2004
and has been amended since. Uhlenkamp Decl., Ex. A. The contract provides that
West is an independent contractor to DirecTV. Id. at 10, § E. West and DirecTV
are both principals; neither is an agent of the other. Id. The contract also states that
“West’s pre-existing proprietary software processes, methods or techniques . . .
belong exclusively to West.” Id. at 8, {1 IX. The contract states that “West’s
computer system software operating the IVR Services and all proprietary and
confidential data and information related thereto constitute Confidential Information
of West” Id. at 7, § B.

25. West is a subsidiary of West Corporation, a provider of outsourced

-6-
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communication solutions. West provides systems to many customers. These
solutions include touch tone, directed dialogue speech recognition, natural language
speech recognition and other IVR services. West develops and operates IVR
services in a diverse range of industries, including finance, telecommunications,
travel, transportation, utilities, healthcare, cable/satellite, entertainment and retail.
Webster Decl., q 3.

26.  West provides IVR services to numerous customers in addition to
DirecTV, Inc. To provide these services for many of its other customers, West uses
the same architecture, hardware, and speech recognition software that it uses for
DirecTV, Inc. Webster Decl., 5.

27.  DirecTV, Inc. provides business objectives for West’s IVR
programming. Uhlenkamp Decl., 9 12.

28.  DirecTV, Inc. explained to West, for example, that it wanted its
customers to be able to place calls to order movies. /d.

29. DirecTV, Inc. also provides the business rules supporting those
objectives. For example, when customers say they want to order movies, DirecTV,
Inc. asked West to route the call flow to the pay-per-view IVR software
functionality and ask a series of questions regarding their movie order. As a further
example of a business rule, DirecTV, Inc. told West its customers may call
regarding the “b-band converter” (a hardware device that allows customers to view
High Definition channels) and that such customers should be transferred to an
agent. Id. atq 13.

30. DirecTV, Inc. sometimes formalizes these business objectives and
rules in Initial Scopes of Work. In connection with these business objectives and
rules, DirecTV, Inc. provides West access to business-specific data such as
customer billing information and movie titles. Id. at 9 14-17.

31.  West designs and implements DirecTV, Inc.’s business rules into IVR

-7-
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software program modules to run on West’s multi-tenant architecture, hardware and
speech recognition software. Id. at 5, 15.

32. West sometimes documents this work in the form of specifications.
The specifications contain information regarding various functionality such as the
steps required to complete tasks, call flow (i.e., the steps callers experience based on
the selections they make), and scripting (i.e., the exact verbiage of the prompts). In
some instances, DirecTV, Inc. then approves these specifications and then tests the
final product before West uses it for actual calls. Id. at ] 15, 16.

33. The asserted claims relate to speech recognition systems, speech
recognition methods, and speech-enabled websites — all of which for the Accused
Technology (if present) are owned or licensed by West, all of which (if present) are
located at West facilities, some of which are proprietary to West, and none of which
are directed or controlled by DirecTV. Webster Decl., 9 11, 12, 13; Uhlenkamp
Decl., § 10; Ex. A, U.S. Patent No. 6,615,172, claim 1; Ex. B, U.S. Patent No.
7,225,125, claims 1 and 21; Ex. C; U.S. Patent No. 7,139,714, claims 1 and 19; Ex.
D, U.S. Patent No. 7,050,977, claim 1.

34. Even assuming the Accused Technology contained a continuous
speech recognition engine, natural language engine, and query formulation engine,
those claim elements concern the kind of architectural and system design decisions
that West decides without input from DirecTV. Uhlenkamp Decl., 99 5-8; Webster
Decl., 4 6-10.

35.  Even assuming the speech recognition software performed certain

claim elements, such as “linguistic analyses,” used a structured query to locate

matches, identified a candidate set of potential matches, and sought to find a “best
match,” DirecTV had no role in determining how West’s speech recognition

software processes and recognizes speech. Uhlenkamp Decl., § 8; Webster Decl.,

q0.
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